
AUTUMN ISSUE
Welcome to the latest edition of Suits on Site (SOS). In 
this issue find out about:

• How a pilot scheme run by the Technology and 
Construction Court aims to simplify dispute 
procedures and achieve faster, out-of-court 
settlements. 

• Planning permission and the availability of land 
affecting the building of new homes 

• Find out more about fixed fee adjudication - what it is 
and how it works

As a full-service, top 500 legal firm, and one of the 
largest in the South West, private and commercial clients 
trust us to provide them with specialist legal advice 
across the construction, planning and property sectors. 
From maximising a development opportunity to resolving 
issues efficiently and proportionately. 

Legal expertise comes from Philip Burbidge and Iain 
Cole (Construction), Ceri Stephens (Property Dispute), 
David Stephens and Laila Jhaveri (Planning). Call us 
with your questions on 01935 846000 or contact us 
directly - contact details are overleaf. 

AN ADRENALIN KICK - 
DISPUTE RESOLUTION
Have the Courts and other professional bodies finally 
caught up with clients’ desires for quicker solutions? Will 
we see a variety of dispute resolution methods to catch 
up with adjudication?

The Technology and Construction Court (TCC) is now 
piloting new, faster, procedures as alternatives to the 
formal trial process. The Royal Institute of Chartered 
Surveyors (RICS) recently launched its own (apparently 
faster) arbitration procedure. 

TCC
Over the next 2 years the TCC will be trying out the 
Shorter Trials Scheme and the Flexible Trial Scheme. 
Both aim at shorter time frames and lower costs 
potentially more proportionate to the sums in dispute.  

Shorter Trials Scheme

Aims:
• Judgment in less than a year from staring 

proceedings
• Encourages cases which don’t have extensive 

documents or witness evidence
• Allows parties to ignore the pre-action protocol for 

construction and engineering disputes
• Doesn’t require costs budgets
• Single judge deals with the management of the case 

and the parties only disclose the documents they 
want to rely upon

• Parties can ask for specific documents from their 
opponents but are encouraged not to do so after the 
case management conference

• Statements of case limited to 20 pages
• Witness statement evidence limited to 25 pages
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• Trials are to be listed within 10 months of staring 
proceedings

• Trials not to go over 4 days and judgments are to be 
issued not later than 6 weeks after the end of trial

The advantages of cutting to the quick are obvious and 
anything that assuages a client’s pocket will be attractive. 
However the protocol does encourage early and swift 
settlement at a time when the parties may not have 
become so entrenched in their positions.
Will a quicker and cheaper court process lead to parties 
shooting from the hip more often and then getting into 
proceedings they could find emotionally and still then 
economically difficult to extract themselves from?

Flexible Trials Scheme
This looks to allow parties to breakdown the standard 
procedures and tailor their conduct to suit the case.
Alterations to normal directions relating to pre-trial 
disclosure, witness evidence, expert evidence and 
submissions at trial are all encouraged. 
Disclosure and oral evidence can be limited to the 
minimum necessary for the fair resolution of the dispute 
and so should be attractive to a wider audience who 
currently side towards arbitration. 
It does however require the parties to adopt a “it takes 
two to tango” approach and so where the parties cannot 
agree on anything it will rarely see the light of day.

HOUSE BUILDING – ARE WE 
GETTING THERE?
Apparently there may still remain over 550,000 plots of 
land where permission to build had been granted but on 
which there had been little or no development work. 
Not a new story but still disconcerting if “rolling forward” 
planning permissions was being stopped and the Local 
Government Association is demanding powers to compel 
builders to develop the permitted developments. 

• Does access to money remain tight?
• Are developers building more slowly, so as to fund 

progressive work stages?

Apparently the time taken to develop permitted plots to 
practical completion has gone from an average of 20 
months in 2011 to 32 months in 2016. 

Are planning permissions falling foul of a larger number 
of challenges so slowing delivery of a completed build? 
What are your thoughts? Let us know by emailing us on 
iain.cole@battens.co.uk               

FIXED FEE ADJUDICATION – 
WHAT IS IT AND HOW DOES 
IT WORK
Adjudication is now the most widely used form of dispute 
resolution within the construction and engineering 
industry. It is designed to make the money flow. It is 
quick, usually straightforward and relatively informal. 
Although the decision can be overturned by a Court, it is 
binding in the interim and will ordinarily be enforceable.

All construction contracts, excepting those relating to 
the construction of owner occupied residential dwellings 
incorporate an implied term permitting the parties to 
refer disputes to adjudication, these days  even if the 
contracts aren’t in writing. 

Adjudication usually proceeds on a very tight time scale, 
with decisions being produced within 28 days of the 
initial dispute referral. Adjudication can deal with disputes 
about money or time far faster than the court could.   
Justice can sometimes be rough because of the tight 
time scale and way in which adjudicators deal with the 
matters presented to them.

Ordinarily adjudications are dealt with without a hearing 
and this means that how you present your argument 
on paper is especially important.  You need clear and 
persuasive documents and notices plus  evidence that is 
presented in the most effective manner possible.  
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